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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 

 

 

PETER A. MILLER and KAREN   : 

CARRANO-MILLER, husband and wife,  : 

      : 

    Plaintiffs,  : 

       :  No.  48-CV-2005-158 

 v.      :    

       : 

KENNETH D. SHIFFERT,     : 

       : 

    Defendant,  : 

       : 

 v.      : 

       : 

IKO MANUFACTURING, INC.,   : 

       : 

 Additional Defendant,  : 

     : 

 v.      : 

     : 

KENNETH GRUBE, d/b/a FOUR   : 

K. CONTRACTING,     : 

       : 

Additional Defendant.  : 

 

 

Appearances:  Michael R. Nesfeder, Esq., Fitzpatrick Lentz & Bubba, P.C., Attorney for 

Plaintiffs; Gary Neil Asteak, Esq., Attorney for Defendant Kenneth D. Shiffert; 

Ronold J. Karasek, Esq., Zito, Martino and Karasek, LLP., Attorney for 

Additional Defendant IKO Manufacturing, Inc.; and Keith R. Pavlack, Esq., 

Pavlack Law Offices, P.C., Attorney for Additional Defendant Kenneth Grube 

d/b/a/ Four K. Contracting. 

 

 

FINDINGS OF FACT, CONCLUSIONS OF LAW & ACCOMPANYING DISCUSSION 

 

This matter comes now before this Court for decision on Plaintiffs Peter Miller and Karen 

Carrano-Miller‟s breach of contract and Unfair Trade Practices and Consumer Protection Law 

actions against Defendants Keneth D. Shiffert, IKO Manufacturing, Inc., and Kenneth Grube, 
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d/b/a Four K. Contracting.  This Court held a non-jury trial in this matter on July 27
th

 and 28
th

, 

2009.  After considering the credible evidence introduced at trial, the record, briefs of the parties, 

and applicable law, this Court finds this matter ready for disposition.  Pursuant to Rule 1038(b) 

of the Pennsylvania Rules of Civil Procedure, this Court presents the following specific Findings 

of Fact, Conclusions of Law, and Accompanying Discussion.  In re J.J.F., 729 A.2d 79 (Pa. 

Super. 1999).  

 

I. Findings of Fact 

 Based on the record, the briefs of the parties, and the credible evidence produced at trial, 

this Court makes the following findings of fact: 

1. On March 26, 2001, Peter A. Miller and Karen Carrano-Miller, hereinafter referred to 

collectively as “Plaintiffs,” entered into a written construction contract with 

Defendant, Kenneth D. Shiffert, hereinafter referred to as “Defendant Contractor,” to 

build a home located at 357 Beaver Run Drive, Nazareth, Northampton County, 

Pennsylvania. 

2. The construction contract called for Plaintiffs‟ roof to be fitted with twenty five (25) 

year shingles with snow catchers. 

3. Plaintiffs and Defendant Contractor verbally agreed to three-tab shingles for the roof. 

4. The construction contract included a written one (1) year warranty against any defects 

in material or workmanship. 

5. Defendant Contractor also agreed to provide Plaintiffs with any additional 

manufacturer‟s warranties to the extent they were assignable to Plaintiffs. 
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6. Defendant Contractor subcontracted the roof installation to Additional Defendant 

Kenneth Grube, d/b/a Four K. Contracting, hereinafter referred to as “Defendant 

Roofer.”  

7. Defendant Roofer purchased three-tab shingles from Additional Defendant IKO 

Manufacturing, Inc., hereinafter referred to as “Defendant Manufacturer.”  

8. Defendant Roofer installed Defendant Manufacturer‟s shingles on Plaintiffs‟ home in 

August 2001,  

9. Defendant Roofer was reimbursed by Defendant Contractor pursuant to their oral 

contract. 

10. Thereafter, Defendant Contractor provided Plaintiffs with a manufacturer‟s warranty 

provided by Defendant Manufacturer. 

11. Defendant Manufacturer‟s warranty is a booklet written by Defendant Manufacturer 

for homeowners who install Defendant Manufacturer‟s shingles.  

12. The booklet given to Plaintiffs warranted Plaintiffs‟ shingles for the first five (5) 

years against wind blow-off damage as long as the shingles were installed pursuant to 

Defendant Manufacturer‟s instructions.  

13. The warranty further disclaimed any liability for sealant defects unless Defendant 

Manufacturer was provided the opportunity to first hand seal any shingles at its own 

expense. 

14. In order for Plaintiffs to enforce their warranty with Defendant Manufacturer, 

Plaintiffs were required to file a warranty claim within thirty (30) days of discovering 

any alleged defect. 

15. In addition, Defendant Manufacturer‟s warranty gave Plaintiffs one (1) year to file a 

cause of action for any breach of warranty. 
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16. On or about December 2001, construction of Plaintiffs‟ home was complete and 

Plaintiffs paid Defendant Contractor in full pursuant to the contract.  

17. Thereafter Plaintiffs moved into their home. 

18. In February 2002, Plaintiffs contacted Defendant Contractor seeking to enforce their 

construction warranty regarding roofing shingles that had blown off Plaintiffs‟ roof. 

19. Defendant Contractor contacted Defendant Roofer, who attempted to repair Plaintiffs‟ 

roof. 

20. Between February 2002 and November 2003 Plaintiffs contacted Defendant 

Contractor two additional times regarding subsequent problems with Plaintiffs‟ roof. 

21. In both those instances, Defendant Contractor contacted Defendant Roofer, who 

attempted to repair Plaintiffs‟ roof. 

22. Defendant Roofer‟s third visit to Plaintiffs‟ home was on November 17, 2003. 

23. At that time, Plaintiffs expressed dissatisfaction with Defendant Roofer‟s repair 

attempts. 

24. As a result, Defendants Contractor and Roofer assisted Plaintiffs in completing a 

warranty claim form from Defendant Manufacturer. 

25. On December 18, 2003, Defendant Manufacturer offered Plaintiffs four-hundred, 

thirty-two dollars ($432.00) to hand-seal some of the shingles on their roof. 

26. Plaintiffs declined Defendant Manufacturer‟s offer. 

27. On approximately May and June of 2004, Plaintiffs hired Jerry Tanczospe, P.E., and 

Edward A. Taschler of Jack Frey Roofing to inspect their roof. 

28. The inspections of Plaintiffs‟ roof revealed: (1) eighty-five percent (85%) of 

Plaintiffs‟ shingles improperly sealed; (2) a two inch hole in the roofing material near 

a dormer; (3) separating nails in many areas of the main roof; (4) shingles missing on 
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the main roof; (5) pipe collars installed incorrectly; (6) valley metal too short (this 

means that a strip of metal intended to aid in draining water off the roof was not long 

enough to effectuate proper drainage); and (7), separating nails on the ridge cap of the 

main roof due to the use of improper nails. 

29. As a result of the foregoing defects the inspectors recommended Plaintiffs entire roof 

be replaced. 

30. On or about July 20, 2004, Jack Frey Roofing replaced Plaintiffs‟ roof with thirty-

year architectural grade shingles at a cost of six thousand, five-hundred dollars 

($6,500.00).  

31. On January 7, 2005, Plaintiffs filed their Complaint against Defendant Contractor 

alleging: (1) breach of contract; and (2) five (5) violations of the Unfair Trade 

Practices and Consumer Protection Law, hereinafter “UTPCPL.” 

32. On March 3, 2005, Defendant Contractor filed a complaint joining Defendants 

Manufacturer and Roofer to the complaint. 

33. Defendant Contractor‟s complaint against Defendant Roofer requests indemnification 

from any liability assignable to Defendant Contractor as a result of: (1) Defendant 

Roofer‟s breach of the implied warranty of merchantability to Plaintiffs; and (2) 

negligence. 

34. Defendant Contractor‟s complaint against Defendant Manufacturer requests 

indemnification from any liability assignable to Defendant Contractor as a result of 

Defendant Manufacturer‟s breach of warranty. 

35. On April 27, 2005, Defendant Manufacturer filed a new matter requesting judgment 

against Plaintiffs and Defendant Contractor as a result Plaintiffs‟ failure to file a 

warranty claim within one (1) year of becoming aware of any shingle defects. 
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36. In addition, Defendant Manufacturer filed cross claims requesting indemnification 

from any liability assignable to Defendant Manufacturer as a result of contributory 

negligence by Defendants Contractor and Roofer. 

37. On December 22, 2005, Plaintiffs filed for arbitration in the matter. 

38. On April 28, 2006, the arbitration panel found in Plaintiffs‟ favor solely against 

Defendant Manufacturer in the amount of twenty-thousand dollars ($20,000.00). 

39. On May 12, 2006, Defendant Manufacturer appealed the arbitration award. 

40. On July 25, 2006, the matter was called for trial and Defendant Manufacturer failed to 

appear.  Thereafter the Court of Common Pleas entered an Order dismissing 

Defendant Manufacturer‟s appeal and reinstating the arbitration award. 

41. By an Order dated June 13, 2007, the Court of Common Pleas denied Defendant 

Manufacturer‟s Petitioned for New Trial. 

42. Defendant Manufacturer appealed the June 13, 2007 Order, and on May 5, 2008, the 

Superior Court reversed the Court of Common Pleas‟ Order denying Defendant 

Manufacture‟s Petition for New Trial. 

43. On October 28, 2008, Defendant Manufacturer filed a Motion for Summary Judgment 

arguing lack of standing for Plaintiffs‟ UTPCPL claims, and lapse of Defendant 

Manufacturer‟s warranty to Plaintiffs. 

44. On January 12, 2009, the Court of Common Pleas denied Defendant Manufacturer‟s 

Motion for Summary Judgment finding Plaintiffs had standing for their UTPCPL 

claims against Defendant Manufacturer and Defendant Manufacturer waived its 

warranty periods by offering to settle in December 2003. 
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45. On July 27-28, 2009, this Court held a non-jury trial in the matter, and directed all 

parties file supplemental briefs on the issues of breach of contract and the UTPCPL 

claims. 

 

II. Discussion 

Count one of Plaintiffs‟ Complaint alleges breach of contract against Defendant 

Contractor.  Plaintiffs allege damages in the amount of six thousand, eight-hundred, forty-five 

dollars and forty-one cents ($6,845.41).  In count two, Plaintiffs allege Defendant Contractor 

violated the UTPCPL 73 P.S. §§ 201-2(4)(v,vii,xiv,xvi,xxi).  Pursuant to UTPCPL 73 P.S. § 

201-9.2(a), Plaintiffs request treble damages in the amount of twenty thousand, five-hundred 

thirty-six dollars and twenty-three cents ($20,536.23), attorney‟s fees in the amount of thirty nine 

thousand, three-hundred forty-eight dollars and fifty cents ($39,348.50), and costs in the amount 

of eight-hundred eighty-four dollars and forty-three cents ($884.43).  Plaintiffs‟ total relief 

requested in count two totals sixty-thousand, seven-hundred sixty-nine dollars and sixteen cents 

($60,769.16). 

In his complaint against Defendant Roofer, Defendant Contractor avers Defendant 

Roofer is responsible for Plaintiffs faulty roof.  Defendant Contractor seeks indemnification 

based on the theories Defendant Roofer breached the implied warranty of merchantability, and 

negligence.  Thus, Defendant Contractor asks this Court hold Defendant Roofer directly liable 

for any award against Defendant Contractor.  Defendant Contractor raises the same complaint 

against Defendant Manufacturer.  However, Defendant Contractor‟s theory of liability for 

indemnification against Defendant Manufacturer is breach of warranty to Plaintiffs.  Defendant 

Contractor asks this Court hold Defendant Manufacturer directly liable for any award against 

Defendant Contractor. 
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In its cross claims against Defendants Contractor and Roofer, Defendant Manufacturer 

requests indemnification alleging contributory negligence.  Defendant Manufacturer asks this 

court hold Defendants Contractor and Roofer directly liable for any award against Defendant 

Manufacturer. 

For the reasons detailed herein, this Court finds Defendants Contractor breached his 

contract with Plaintiffs and violated UTPCPL 73 P.S. §§ 201-2(4)(xiv) and (xvi).  With respect 

to Plaintiffs UTPCPL 73 P.S. § 201-9.2(a) claims, this Court denies Plaintiffs‟ request for treble 

and attorney‟s fees.  Defendant Contractor‟s claims of breach of the implied warranty of 

merchantability and negligence against Defendant Roofer are denied.  Defendant Contractor‟s 

claim of breach of warranty against Defendant Manufacturer is sustained.  Finally, Defendant 

Manufacturer‟s cross claims against Defendants Contractor and Roofer are denied. 

A.  Breach of Contract 

This Court finds Defendant Contractor breached his warranty to Plaintiffs by failing to 

properly repair Plaintiffs‟ roof.  In order for Plaintiffs to maintain a successful cause of action for 

breach of contract, Plaintiffs must establish: (1) the existence of a contract, including its essential 

terms; (2) a breach of a duty imposed by the contract; and (3) resultant damages.  Hart v. Arnold, 

884 A.2d 316, 332 (Pa. Super. 2005); citing Gorski v. Smith, 812 A.2d 683, 692 (Pa. Super. 

2002).   This Court will find a breach of contract when a defendant fails to make proper repairs 

pursuant to a written warranty.  Price v. Chevrolet Motor Division of GMC, 765 A.2d 800 

(Pa.Super.2000). Further, this Court will hold a defendant contractor liable for breach of contract 

when he fails to honor a warranty to repair faulty workmanship on a home.  Gloviak v. Tucci 

Construction Company, Inc., 608 A.2d 557 (Pa.Super 1992).   



 9 

In the instant case, Plaintiffs entered into a written home construction contract with 

Defendant Contractor that provided Plaintiffs with a one year warranty against defects in 

workmanship.  When Plaintiffs‟ roof failed within one year of the home‟s completion, Plaintiffs 

contacted Defendant Contractor to enforce their warranty.  Despite repeated visits to Plaintiffs‟ 

home, Defendant Contractor never properly repaired Plaintiffs‟ roof.  These facts alone indicate 

a breach of contract according to the elements outline in Hart.  Hart, supra.  In addition to Hart, 

Gloviak addressed facts remarkably similar to the case at bar.  Gloviak supra.   In Gloviak, the 

plaintiffs hired a defendant contractor to build their home.  Id.  After construction was complete 

the plaintiffs contacted the defendant regarding a chimney failure.  Id.  The defendant never 

repaired the chimney despite repeated attempts to do so.  Id.  The Superior Court found the 

defendant breached his contract because he never repaired the chimney on the plaintiff‟s home.  

Id.  As in Gloviak, Plaintiffs roof was never repaired by Defendant Contractor and Plaintiffs 

suffered out of pocket damages.  Id.  Thus, this Court finds Defendant Contractor breached his 

contract with Plaintiffs.  Id. 

 

B.  Damages 

Based on the credible evidence produced at trial, this Court finds Plaintiffs‟ faulty roof 

required replacement.   Further, this Court awards Plaintiffs replacement damages in the amount 

of six-thousand, one-hundred dollars ($6,100.00).  Defendant Contractor is directed to pay five-

thousand, two-hundred dollars ($5,200.00), for his breach of contract to Plaintiffs.  For reasons 

discussed in Section “K” of this opinion, Defendant Manufacturer is directed to pay nine-

hundred dollars ($900.00) for its breach of warranty to Plaintiffs. 
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“Pennsylvania courts… have generally allowed damages for incomplete or defective 

performance of a building contract to be measured by the cost of completing the work or 

correcting the defects by another contractor.” Ecksel v. Orleans Construction Co., 519 A.2d 1021 

(Pa.Super 1987); Steinhauer v. Wilson, 485 A.2d 477 (Pa.Super 1984); Brourman v. Bova, 182 

A.2d 245 (Pa.Super 1962).  Further, after a breach of contract occurs, a plaintiff is required to 

reasonably mitigate their damages.  Ecksel supra; Gloviak supra.  When a defendant contractor 

fails to repair defects in a home he constructed, the plaintiffs will reasonably mitigate their 

damages by hiring a different contractor to repair or replace the defect.  Gloviak supra.    

In the case at bar, Defendants Contractor, Manufacturer, and Roofer contend Plaintiffs 

did not mitigate their damages.   They argue instead of replacing their roof, Plaintiffs should 

have sought repair in the form of re-sealing the blown off shingles.  As a result, Defendants 

Contractor, Manufacturer and Roofer claim Plaintiffs are only entitled to five-hundred to nine-

hundred dollars ($500.00-$900.00), or the amount it would have cost to reseal the shingles on 

Plaintiffs‟ roof.  

The Superior Court has found Plaintiffs‟ course of action an appropriate mitigation of 

damages in home construction contracts.  Id.   In addressing the reasonableness factor, the court 

in Gloviak awarded the plaintiffs replacement damages in the amount of seven-thousand, five-

hundred dollars ($7,500.00).  Id.  The replacement costs were awarded despite the defendant 

contractor‟s evidence a repair would have cost one-thousand, five-hundred dollars ($1,500.00).  

Id.  The Superior Court upheld the award stating, “the delay in making repairs was attributable to 

the contractor who repeatedly failed to make good on a promise to repair the fireplace.  When 

these repairs were not made, the homeowners acted reasonably to have them done by others.”  

Id.  Similar to the facts in Gloviak, Plaintiffs resorted to replacement after the attempts to repair 

their roof by Defendant Contractor failed.  Based on the reasoning in Gloviak, this Court finds 
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Plaintiffs reasonably mitigated their damages by replacing their roof.  Gloviak supra.  Thus, 

Plaintiffs are entitled to replacement damages.  Id. 

 Defendants Contractor, Roofer, and Manufacturer next contend Plaintiffs replaced their 

roof with a higher grade shingles than those installed on the original.  Plaintiffs admit they 

replaced their roof with slightly higher grade shingles.  However, the credible evidence of record 

reflects the upgrade cost an additional four-hundred dollars ($400.00). (N.T. 7/28/08 pg. 65 lines 

20-21)   Thus, this Court finds Plaintiffs are entitled to replacement damages in the amount of 

six-thousand, one-hundred dollars ($6,100.00).  This amount represents the replacement cost of 

sixe-thousand, five-hundred dollars ($6,500.00), minus the upgrade costs of four-hundred dollars 

($400.00).  Defendant Contractor is directed to pay Plaintiffs five-thousand, two-hundred dollars 

($5,200.00).  Defendant Manufacturer is directed to pay Plaintiffs nine-hundred dollars 

($900.00). 

 

C.  UTPCPL 73 P.S. § 201-2(4)(v) 

This Court DENIES Plaintiffs‟ claim under UTPCPL 73 P.S. §§ 201-2(4)(v), because 

Plaintiffs have failed to show Defendant Contractor‟s contract was an advertisement containing a  

misrepresentation of fact Plaintiffs relied on.  In order to establish a claim under UTPCPL 73 

P.S. §§ 201-2(4)(v),  Plaintiffs must establish Defendants Contractor produced an advertisement.  

DiLucido v. Terminix International, Inc. 676 A.2d 1237 (Pa.Super 1996).  In addition Plaintiffs 

must prove the “advertisement was false, that it actually deceives or has a tendency to deceive a 

substantial segment of its audience, and that the false advertising is likely to make a difference in 

the purchasing decision.”  Id.  To prevail under UTPCPL claims 73 P.S. § 201-2(4)(v), Plaintiffs 

must show the alleged misrepresentations by Defendants Contractor caused their damages.  Id. 
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Plaintiffs‟ reliance on this statute for recovery is misplaced.  Plaintiffs‟ causes of action 

arises from a contract between Plaintiffs and Defendant Contractor.  Plaintiffs allege a 

misrepresentation occurred when they received a faulty roof with defective shingles despite a 

written warranty promising otherwise.   First, and most importantly, Plaintiffs do not allege their 

contract with Defendant Contractor was an advertisement.  Second, Plaintiffs do not allege their 

contract with Defendant Contractor was false or deceptive in nature.  Plaintiffs only allege their 

roof was faulty.  In fact, Plaintiffs admit they got what they bargained for when Defendant 

Roofer installed three-tab shingles.  (N.T. 7/28/08 pg. 50 lines 23-25, pg. 51 lines 4-14).  Finally, 

Plaintiffs‟ damages were a result of the breach of contract and warranty by Defendants 

Contractor and Manufacturer, not from false advertising.  Thus, this Court DENIES Plaintiffs 

cause of action under UTPCPL 73 P.S. § 201-2(4)(v). 

D.  UTPCPL 73 P.S. § 201-2(4)(vii) 

This Court DENIES Plaintiffs‟ claim under UTPCPL 73 P.S. § 201-2(4)(vii), as Plaintiffs 

failed to show Defendant Contractor represented the roof on Plaintiffs‟ home to be a different 

quality then the one actually installed.  Defendant Contractor will have violated UTPCPL 73 P.S. 

§ 201-2(4)(vii), if he represented goods and services of a particular standard, quality or grade, 

when they were of another.  To succeed under this statute, a plaintiff “must show that he 

justifiably relied on the defendant‟s wrongful conduct or representation and that he suffered 

harm as a result of that reliance.”  Yocca v. Pittsburgh Steelers Sports Inc., 854 A.2d 425 (2004).  

In interpreting Pennsylvania law with regard to this statute, the United States District Court for 

the Western District of Pennsylvania has found it requires Plaintiffs “demonstrate, at a minimum, 

a false misrepresentation, justifiable reliance upon the misrepresentation, and causation.”  Cehula 

v. Janus Distributors, LLC,  2008 WL 2890874 (W.D.Pa. 2008) 
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As in UTPCPL 73 P.S. § 201-2(4)(v), Plaintiffs reliance on this statute for recovery is 

misplaced.  As noted above, Plaintiffs‟ alleged misrepresentations stem from Defendant 

Contractor‟s breach of contract and Defendant Manufacturer‟s breach of warranty.  Plaintiffs 

allege the misrepresentation occurred when they received a faulty roof despite their warranty 

with Defendants Contractor and Manufacturer.  Although Plaintiffs‟ roof contained faulty 

workmanship and defective shingles, Defendant Contractor did not misrepresent the type of roof 

to be installed on Plaintiffs‟ home.  In addition, Defendant Contractor did not attempt to trick 

Plaintiffs into thinking they received a higher quality roof then the one installed.  Finally, 

Defendant Contractor could not have known of Defendant Roofer‟s faulty workmanship or 

Defendant Manufacturer‟s defective shingles at the time he entered into the contract with 

Plaintiffs.  Thus, Plaintiffs‟ claim under UTPCPL § 201-2(4)(vii) is hereby DENIED. 

 

E.  UTPCPL 73 P.S. §§ 201-2(4)(xiv) and (xvi) 

This Court SUSTAINS Plaintiffs‟ claims against Defendant Contractor under UTPCPL 

73 P.S. §§ 201-2(4)(xiv) and (xvi).  UTPCPL 73 P.S. § 201-2(4)(xiv) allows Plaintiffs to bring a 

cause of action against Defendant Contractor when he fails to comply with a written warranty.  

In order for Plaintiffs to prevail under UTPCPL 73 P.S. § 201-2(4)(xvi), Plaintiffs must show 

Defendant Contractor‟s workmanship fell below the standard warranted against in Defendant 

Contractor‟s contract with Plaintiffs.  Comm v. Burns, 663 A.2d 308 (Cmwlth.Ct. 1995). 

With regard to UTPCPL 73 P.S. § 201-2(4)(xiv), this Court finds Defendant Contractor 

breached his contract with Plaintiffs.  As discussed in Section “A” of this opinion, Defendant 

Contractor breached his warranty with Plaintiffs by failing to repair Plaintiffs‟ roof when it 

continually lost shingles.  Thus, Defendant Contractor has violated UTPCPL 73 P.S. § 201-

2(4)(xiv).    
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With regard to UTPCPL 73 P.S. § 201-2(4)(xvi), this Court finds Defendant Contractor‟s 

workmanship fell below the standard warranted against in Plaintiffs contract.  The record reflects 

Plaintiffs contract with Defendant Contractor contained a warranty against faulty workmanship 

for the first year.  The credible expert reports reflect Plaintiffs‟ roof failed as a result of faulty 

workmanship.  As discussed in Burns, Plaintiffs are entitled to relief under this statute when 

Defendant‟s workmanship falls below the standard warranted against.  Burns, supra.  Thus, this 

Court finds Defendant Contractor violated UTPCPL § 201-2(4)(xvi). 

 

F.  UTPCPL § 201-2(4)(xxi) 

This Court DENIES Plaintiffs‟ claim under UTPCPL 73 P.S. § 201-2(4)(xxi), because 

Plaintiffs failed to show Defendant Contractor made any misrepresentation.  UTPCPL 73 P.S. § 

201-2(4)(xxi) is often referred to the as the UTPCPL catchall provision.  In 1996, the 

Pennsylvania legislature amended UTPCPL 73 P.S. § 201-2(4)(xxi) to prevent a defendant from 

“engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion 

or misunderstanding.”  Id. Emphasis added.  Subsequent to the amendment, Pennsylvania courts 

have taken divergent views as to whether the legislature still requires a plaintiff prove all the 

elements of common law fraud to prevail.  The Commonwealth Court does not believe the 

Commonwealth acting for a plaintiff must prove the elements of common law fraud to prevail 

under this statute.  Comm. ex rel. Corbett v. Manson, 903 A.2d 69 (Cmwlth.Ct. 2006); Comm. v. 

Percudani, 825 A.2d 743 (Pa.Cmwlth. 2003).   It requires the Commonwealth prove a 

defendant‟s conduct was deceptive to the ordinary consumer.  Id. 

The Superior Courts still require a plaintiff establish the elements of common law fraud 

to prevail under (xxi).  Colaizzi v. Beck, 895 A.2d 36 (Pa.Super. 1999); Skurnowicz v. Lucci, 

798 A.2d 788 (Pa. Super. 2002).  Regardless of whether a plaintiff must prove common law 



 15 

fraud to prevail under (xxi), the Supreme Court pursuant to UTPCPL 73 P.S. § 201-9.2(a) 

requires Plaintiffs prove: (1) Defendant Contractor made a false misrepresentation; (2) Plaintiffs 

justifiably relied on that misrepresentation; and (3) Plaintiffs suffered loss as a result of such 

reliance when bringing a private right of action.  Toy v. Metropolitan Life Insurance Company, 

928 A.2d 186 (2007). 

In the case at bar, Plaintiffs are seeking compensation under the private right of action in 

UTPCPL 73 P.S. § 201-9.2(a).  Plaintiffs allege Defendant Contractor violated (xxi) when he 

deceived them into believing their roof would be of good quality, when it in fact was not. As 

stated in Toy, Plaintiffs must show Defendant Contractor made a false misrepresentation.  Id.  As 

discussed earlier in Sections “C” and “D” of this opinion, Defendant Contractor did not 

misrepresent the type or quality of Plaintiffs‟ roof.  Instead, Plaintiffs received exactly the type 

and quality roof they bargained for.  Although Plaintiffs roof failed, it did so as a result of 

Defendant Contractor‟s breach of contract and Defendant Manufacturer‟s breach of warranty, not 

misrepresentation. Thus, this Court DENIES Plaintiffs claim under UTPCPL 73 P.S. § 201-

2(4)(xxi). 

 

G.  UTPCPL73 P.S. § 201-9.2(a) (Treble Damages) 

This Court DENIES Plaintiffs claim for treble damages under UTPCPL 73 P.S. § 201-

9.2(a) as they have failed to prove Defendant Contractor‟s conduct was malicious, willful, or 

reckless.  This Court recognizes awarding treble damages under UTPCPL 73 P.S. § 201-9.2(a) is 

a punitive measure for breach of contract cases.  Skurnowicz v. Lucci, 798 A.2d 788 (Pa.Super. 

2002); Johnson v. Hyundai Motor America, 698 A.2d 631 (Pa.Super. 1997); SHV Coal, Inc. v. 

Continental Grain Co., 587 A.2d 702 (1991).  Thus, treble damages are only appropriate in the 
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instant breach of contract case when Defendant Contractor‟s conduct “was malicious, wanton, 

willful, oppressive, or exhibited a reckless indifference to the rights of others.”  Id. 

In the case at bar, Defendant Contractor attempted repairing Plaintiffs‟ roof on three 

occasions.  On each occasion Defendant Contractor sent Defendant Roofer to make those repairs.  

In Smith v. Chrylser Motors Corporation, the United States District Court interpreted UTPCPL 

73 P.S. § 201-9.2(a) under a similar factual situation.  Smith v. Chrylser Motors Corporation, 

1990 WL 65700 (E.D.Pa).  In Smith, a consumer sought treble damages under the statute 

claiming breach of contract.  The court addressed whether a defendant‟s failure to fix a car on 

seven (7) separate occasions amounted to reckless indifference to the rights of others as required 

under Pennsylvania law.  Id.    The court stated that although the defendant‟s behavior may have 

been unreasonable, “the court does not agree that „unreasonableness‟ constitutes outrageous 

conduct for the purposes of an award of punitive damages.”  Id.  In the instant case, Defendant 

Contractor attempted repair of Plaintiffs‟ roof through Defendant Roofer three (3) times before 

Plaintiffs sought replacement by a different contractor.  Defendant Contractor‟s behavior was not 

as severe as the defendant in Smith, where the Superior Court denied treble Damages.  Id.  Thus, 

although Defendant Contractor may have acted unreasonably in failing to replace Plaintiffs‟ roof, 

his conduct does not constitute outrageous behavior according to Smith.  Id.  Therefore, this 

Court DENIES Plaintiffs claim for treble damages under UTPCPL 73 P.S. § 201-9.2(a). 

 

H.  UTPCPL73 P.S. § 201-9.2(a) (Attorney’s Fees) 

This Court DENIES Plaintiffs‟ request for attorney‟s fees as they have failed to establish 

a misrepresentation as required under UTPCPL 73 P.S. § 201-9.2(a).  As noted in Section “F” of 

this opinion, Plaintiffs must prove: (1) Defendant Contractor made a false misrepresentation; (2) 

Plaintiffs justifiably relied on that misrepresentation; and (3) Plaintiffs suffered loss as a result of 
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such reliance when bringing a private right of action.  Toy supra.  The UTPCPL affords trial 

courts discretion in awarding attorney‟s fees.  UTPCPL 73 P.S. § 201-9.2(a).  Further, “There is 

no indication the UTPCPL was meant to be a vehicle for obtaining hefty legal fees from 

merchants, particularly when there is less than compelling evidence of intentional misconduct or 

bad faith.”  McCauslin v. Reliance Fin. Co., 751 A.2d 683 (Pa.Super 2000).   

   In the instant case, Plaintiffs are requesting nearly forty-thousand dollars ($40,000.00) 

in attorney‟s fees based on a damages in the amount of six-thousand, one-hundred dollars 

($6,100.00).  Plaintiffs claim they are entitled to attorney‟s fees as a result of Defendant 

Contractor‟s misrepresentations.  As noted in Sections C”, “D”, and “F” of this opinion, 

Defendant Contractor did not misrepresent the type or quality of Plaintiffs‟ roof.  In reality, 

Plaintiffs‟ claims arise only from breach of contract.  Further, this Court finds Defendant 

Contractor did not act in bad faith when he sent Defendant Roofer to repair Plaintiffs‟ roof.  

Thus, this Court DENIES Plaintiffs‟ request for attorney‟s fees as there is no misrepresentation 

and less than compelling evidence Defendant Contractor engaged in intentional misconduct or 

bad faith.  Id. 

 

I.  Implied Warranty of Merchantability 

This Court DENIES Defendant Contractor‟s cross claim against Defendant Roofer for 

breach of implied warranty of merchantability to Plaintiffs.  Where there is no privity of contract 

between Plaintiffs and Defendant Roofer, the implied warranty of merchantablity can only exist 

where there is a sale of goods pursuant to the U.C.C.  Manor Junior College v. Kaller‟s Inc., 507 

A.2d 1245 (Pa.Super 1986); General State Authority v. Sutter Corp., 403 A.2d 1022 (1979).  In 

the alternative, Plaintiffs must include a tort action under 402A of the Restatement (Second) of 
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Torts.  Id.  Pennsylvania courts have found roof installation to be a service falling outside the 

purview of an implied warranty of merchantability.  Id. 

In the case at bar, Plaintiffs entered into a contract with Defendant Contractor to 

construct a residential home.  As part of that construction agreement Defendant Contractor 

agreed to install a roof.  Thereafter, Defendant Contractor subcontracted the installation of 

Plaintiffs‟ roof to Defendant Roofer.  All parties agree there was no privity of contract between 

Plaintiffs and Defendant Roofer.  In Manor Junior College, the Superior Court discussed whether 

a cause of action exists against a roofer for breach of the implied warranty of workmanlike 

performance when there is no privity of contract between the roofer and the plaintiff.  Manor 

Junior College. supra.  The court found where there is no privity of contract, a plaintiff may not 

pursue a cause of action for breach of the implied warranty of merchantability unless a sale of 

goods exists.  Id.  Further, the court stated: “Since, however, Spencer was hired by Kaller to 

perform a service, specifically, to provide most of the labor for the installation of a roof, we must 

reject the assertion of appellant that the U.C.C. is applicable.”  Id.  Thus, this Court must dismiss 

Defendant Contractor‟s claim Defendant Roofer breached Plaintiffs‟ implied warranty of 

merchantability as there was no privity of contract or sale of goods involved.  For the reasons set 

forth above, this Court DENIES Defendant Contractor‟s cross claim against Defendant Roofer 

for indemnification based on the implied warranty of merchantability. 

 

J.  Negligence 

This Court DENIES Defendant Contractor‟s cross claim against Defendant Roofer for 

negligence because Defendant Contractor‟s claim is barred by the “economic loss doctrine.”  In 

order for Defendant Contractor to succeed under a negligence claim he must overcome the 

“economic loss doctrine.”  Aikens v. Baltimore & Ohio RR. Co., 510 A.2dd 277 (Pa.Super. 
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1985).  The “economic loss doctrine” precludes recovery for purely economic losses in a 

negligence case where there is no accompanying physical injury or other property damage.  Gen. 

Pub. Util. v. Glass Kitchens of Lancaster, 542 A.2d 570 (Pa.Super.Ct. 1988).  

In the case at bar, Defendant Contractor contends Defendant Roofer was negligent in the 

installation of Plaintiffs roof.  However, Defendant Contractor does not plead any facts 

indicating physical injury or additional property damage from Defendant Roofer‟s negligence.  

Thus, This Court is precluded from awarding Defendant Contractor indemnification under a 

negligence theory due to the “economic loss doctrine.”  Id. 

 

K.  Defendant Manufacturer’s Breach of Warranty  

This Court SUSTAINS Defendant Contractor‟s indemnification claim against Defendant 

Manufacturer, as Defendant Manufacturer breached his written warranty with Plaintiffs by 

failing to hand-seal Plaintiffs‟ defective shingles.   

Pennsylvania courts have recognized “the right of a consumer to recover economic losses 

from a manufacturer of a defective product in a breach of warranty action.  Kassab v. Centra 

Soya, 246 A.2d 848 (1960); Spagnol Enterprises, Inc. v. Digital Equipment Corp., 568 A.2d 948 

(Pa.Super. 1989); Moscatiello v. Pittsburgh Contractors Equipment Company, 595 A.2d 1198 

(Pa.Super. 1991).  In addition, the right of indemnification exists for a seller when the 

manufacturer provides a defective product.  Klages v. General Ordinance Equipment Corp. 367 

A.2d 304 (Pa.Super. 1976);  Moscatiello supra citing Walasavage v. Marinelli, 483 A.2d 509 

(Pa.Super 1984).  Finally this Court may find an additional defendant directly liable against a 

plaintiff for any breach of warranty on an additional defendant‟s part.  Pa.R.C.P. 2255(d); Sheriff 

v. Eisele, 112 A.2d 165 (1955). 
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Defendant Contractor requests indemnification from Defendant Manufacturer claiming 

Defendant Manufacturer breached its warranty by supplying defective shingles for Plaintiffs‟ 

home.  Defendant Manufacturer‟s warranty with Plaintiffs prescribes a specific warranty period, 

and gives Defendant Manufacturer the right to reseal shingles at its own cost for any defects due 

to lack of sealant.  Defendant Manufacturer admitted its shingles were defective when it offered 

to settle with Plaintiffs in December 2003.  Thus, Defendant Contractor will prevail against 

Defendant Manufacturer if Defendant Manufacturer breached its written warranty with Plaintiffs.  

Id.  

Defendant Manufacturer claims it did not breach its warranty with Plaintiffs because it 

offered to settle Plaintiffs‟ claim in the amount of four-hundred, thirty-two dollars ($432.00).  

Defendant Manufacturer indicates this amount was to reseal Plaintiffs‟ roof.  However, 

Defendant Manufacturer‟s warranty to Plaintiffs states:  

…IKO will have no liability under this warranty for such defects 

unless proper written notification has been made and IKO has been 

allowed the opportunity to hand seal any non-sealed shingles at its 

own expenses. 

 

(IKO Exhibit 2 pg. 7) emphasis added.  Defendant Manufacturer did not attempt hand sealing 

Plaintiffs‟ shingles as promised in its own warranty language.  Instead, Defendant Manufacturer 

offered a money settlement in the amount it believed it would cost to reseal only small portions 

of Plaintiffs‟ roof.  Thus, Defendant Manufacturer breached its own written warranty by failing 

to send roofers out to hand seal the shingles on Plaintiffs‟ roof.  As noted in Section “B” of this 

opinion, damages for breach of contract are measured by “the cost of completing the work or 

correcting the defects by another contractor.”  Ecksel supra.  The credible evidence at trial 

revealed the cost to reseal Plaintiffs‟ roof would have been between five-hundred and nine-

hundred dollars ($500.00-$900.00).  Thus, this Court indemnifies Defendant Contractor against 



 21 

any liability to Plaintiffs in the amount of nine-hundred dollars ($900.00).  Pursuant to Pa.R.C.P. 

2255(d), Defendant Manufacturer is directed to pay the same to Plaintiffs. 

 

L.  Defendant Manufacturer’s Cross Claims against Defendants Contractor and Roofer 

 This Court DENIES Defendant Manufacturer‟s cross claims for contributory negligence 

against Defendants Contractor and Roofer.  This Court addressed the liability of Defendant 

Contractor in Section “A” of this opinion.  This Court addressed the liability of Defendant 

Roofer in Section “J” of this opinion.  Thus, this court DENIES Defendant Manufacturer‟s 

contributory negligence claims against Defendants Contractor and Roofer. 

 

III. Conclusions of law 

1. Plaintiffs have sustained their cause of action against Defendant Contractor for breach 

of contract. 

2. Plaintiffs‟ suffered damages in the amount of six-thousand, one-hundred dollars 

($6,100.00).  

3. Defendant Contractor is liable to Plaintiffs for breach of contract in the amount of 

five-thousand, two-hundred dollars ($5,200.00). 

4. Defendant Contractor has sustained his breach of warranty claim against Defendant 

Manufacturer for indemnification. 

5. Defendant Manufacturer is liable directly to Plaintiffs for breach of warranty in the 

amount of nine-hundred dollars ($900.00).  

6. Plaintiffs have failed to prove Defendant Contractor violated UTPCPL 73 P.S. §§ 

201-2(4)(v),(vii), and (xxi). 

7. Plaintiffs have sustained their burden in establishing Defendant Contractor violated 

UTPCPL 73 P.S. §§ 201-2(4)(xiv) and (xvi). 



 22 

8. Plaintiffs have failed to establish treble damages under UTPCPL 73 P.S. § 201-9.2(a). 

9. Plaintiffs have failed to establish attorney‟s fees under UTPCPL 73 P.S. § 201-9.2(a). 

10. Defendant Contractor failed to establish his causes of action of breach of the implied 

warranty of merchantability and negligence against Defendant Roofer. 

11. Defendant Manufacturer failed to establish any liability of Defendants Contractor and 

Roofer for contributory negligence. 

 

 

 

WHEREFORE, this Honorable Court enters the following ORDER: 
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 

 

 

PETER A. MILLER and KAREN   : 

CARRANO-MILLER, husband and wife,  : 

      : 

    Plaintiffs,  : 

       :  No.  48-CV-2005-158 

 v.      :    

       : 

KENNETH D. SHIFFERT,     : 

       : 

    Defendant,  : 

       : 

 v.      : 

       : 

IKO MANUFACTURING, INC.,   : 

       : 

 Additional Defendant,  : 

     : 

 v.      : 

     : 

KENNETH GRUBE, d/b/a FOUR   : 

K. CONTRACTING,     : 

       : 

Additional Defendant.  : 

 

ORDER 

 AND NOW, this _____ day of October, 2009, this Court hereby ORDERS and 

DECREES the following for the reasons set forth in this Honorable Court‟s OPINION attached 

hereto: 

1. Judgment is entered in favor of Plaintiffs Peter Miller and Karen Carrano-Miller  

against Defendant Kenneth D. Shiffert, for breach of contract in the amount of five-

thousand, two-hundred dollars ($5,200.00);  

2. Judgment is entered in favor of Defendant Kenneth D. Shiffert against Additional 

Defendant IKO Manufacturing Inc. for indemnification; 
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3. Judgment is entered in favor of Plaintiffs Peter Miller and Karen Carrano-Miller  

against Additional Defendant IKO Manufacturing, Inc. for breach of warranty in the 

amount of nine-hundred dollars ($900.00); 

4. Judgment is entered in favor of Plaintiffs Peter Miller and Karen Carrano-Miller 

against Defendant Kenneth D. Shiiffert, for violation of UTPCPL 73 P.S. §§ 201-

2(4)(xiv) and (xvi); 

5. Plaintiffs Peter Miller and Karen Carrano-Miller‟s, claims under UTPCPL 73 P.S. §§ 

201-2(4)(v), (vii), and (xxi) are DISMISSED WITH PREJUDICE; 

6. Plaintiffs Peter Miller and Karen Carrano-Miller‟s, claims for treble and attorney‟s 

fees under UTPCPL 73 P.S. § 201-9.2(a) are DISMISSED WITH PREJUDICE; 

7. Defendant Kenneth D. Shiffert‟s claims of breach of implied warranty of 

merchantability and negligence against Additional Defendant Kenneth Grube, d/b/a 

Four K Contracting, are DISMISSED WITH PREJUDICE and; 

8. Additional Defendant IKO Manufacturing Inc.‟s cross claims against Defendant 

Kenneth Shiffert and Additional Defendant Kenneth Grube, d/b/a Four K 

Contracting, are DISMISSED WITH PREJUDICE. 

 

BY THE COURT: 

 

 

        ________________________ 

        EMIL GIORDANO, J. 

 


